
Capítulo VIII. Acuerdos de distribución de costes, páginas 219 a 234, por las mismas
razones que en el caso anterior.

Capítulo IX, el último y más novedoso, como hemos indicado con anterioridad.
La Guía contiene, además, diversos Anexos, una Introducción y un interesante glosario.
En cualquier caso, la Guía sigue siendo la Biblia en el terreno de las relaciones fisca-

les entre ETN y una fuente constante de interés doctrinal, comentarios, disputas y, no
nos engañemos, de negocios para asesores y consultoras. 

Desgraciadamente, no parece que haya servido de mucho para solventar los enormes
costes que el seguimiento de sus parámetros, en especial, la documentación produce pa-
ra las empresas y también para la Administración tributaria.

En todo caso, esperemos que la siguiente vez la OCDE tarde menos tiempo en «ac-
tualizar» y «modernizar» aspectos significativos de la Guía, así, se encuentra trabajando
en desarrollar los métodos para resolver amigablemente las disputas en el área de pre-
cios de transferencia, empezando por las conocidas APA y para tratar de encontrar vías
que permitan valorar con sencillez las prestaciones ligadas a la propiedad intangible.

Veremos si los resultados se encuentran a la altura de las expectativas creadas.

Domingo Carbajo Vasco
Agencia Estatal de Administración Tributaria
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El descubrimiento y lectura de la monografía publicada por el Profesor LÓPEZ ESPA-
DAFOR sobre los problemas actuales de la doble imposición nos resulta especialmente in-
teresante para afrontar una serie de problemas de especial actualidad en relación al
Ordenamiento tributario italiano, desde cuya perspectiva escribimos. De ahí la impor-
tancia que esta monografía puede tener desde la visión del Derecho Comparado en rela-
ción al Derecho Tributario italiano. Así pues, a pesar de ser una monografía realizada
principalmente desde la perspectiva del Derecho Tributario español, forja unos claros
parámetros doctrinales que pueden ser de utilidad para cualquier sistema tributario
contemporáneo, además de la importante atención que dedica a la problemática de la
disciplina de la Unión Europea en este campo.



En esta monografía, para empezar, el Profesor LÓPEZ ESPADAFOR realiza una impor-
tante labor de construcción doctrinal en relación al concepto de doble imposición. Consi-
gue buscar una construcción doctrinal del fenómeno que sea lo suficientemente amplia
para abarcar tanto la problemática de la doble imposición internacional, como la proble-
mática de la doble imposición interna y que, al mismo tiempo, tome en consideración, no
sólo los elementos de doble imposición relativos a los impuestos directos, como más tra-
dicionales en esta problemática, sino también los principales problemas de doble impo-
sición relativos a los impuestos indirectos. Esto supone una original e inédita aportación
dentro de la doctrina del Derecho Tributario.

Debemos recordar que la doctrina del Derecho Tributario, en cualquier país de nues-
tro entorno, se ha ocupado de la problemática de la doble imposición esencialmente en
relación a los convenios bilaterales para evitar la doble imposición en materia de im-
puestos sobre la renta y el patrimonio siguiendo el Modelo de la OCDE. Frente a ello, se
ha ido descuidando cada vez más en casi todos los países el estudio de la doble imposi-
ción interna, pero realizándose en esta monografía un estudio de los problemas más ac-
tuales en los últimos años en relación a este fenómeno. Pero es más, en esta monografía
el Profesor LÓPEZ ESPADAFOR descubre nuevos problemas de doble imposición con origen
en el Derecho de la Unión Europea, lo cual supone un gran hallazgo y descubrimiento
dentro del Derecho Tributario a nivel europeo, al mismo tiempo que abre nuevas líneas
de investigación y estudio dentro del citado fenómeno.

Pero si del plano internacional y europeo pasamos al plano interno del federalismo
fiscal, esta monografía, más allá de los temas que han venido siendo más estudiados en
relación a la colisión con el Poder Tributario de las regiones o comunidades autónomas,
introduce una importante novedad en los estudios de la colisión de los impuestos esta-
tales con los impuestos municipales, que la doctrina italiana reconduce hacia el citado
concepto de federalismo fiscal. Por tanto esa novedosa forma de afrontar la doble impo-
sición en relación al federalismo fiscal en esta monografía constituye una nueva herra-
mienta metodológica que puede resultar de gran utilidad con respecto a los estudios de
Derecho Comparado en este tema.

Pero quizás, la perspectiva de esta monografía que resulta de mayor actualidad en re-
lación al Derecho Tributario italiano en estos momentos, es el novedoso análisis de los
problemas de doble imposición a la luz de los principios constitucionales de justicia tri-
butaria. Uno de los temas que ha alcanzado mayor actualidad dentro del Derecho Tri-
butario italiano es el relativo a la redefinición actual y virtualidad práctica del principio
constitucional de capacidad económica. En función de ello, nos resulta especialmente in-
teresante y útil el innovador e inédito análisis que realiza el Profesor LÓPEZ ESPADAFOR
de la problemática de la doble imposición en relación al principio de capacidad económi-
ca y demás principios constitucionales de justicia tributaria.

Entendemos que el análisis realizado por el Prof. LÓPEZ ESPADAFOR en esta monogra-
fía del principio de capacidad económica desde la perspectiva de la doble imposición re-
presenta una de las aportaciones más innovadoras que se hayan realizado por la doctri-
na en los últimos años en relación al citado principio, abriendo una nueva línea de in-
vestigación en tal sentido, incluso a nivel europeo.

Por todo lo expuesto, debemos emitir un juicio extraordinariamente positivo de la mo-
nografía reseñada, porque en ella el Profesor LÓPEZ ESPADAFOR ha conseguido realizar
una importante labor de construcción dogmática, aportando nuevos elementos concep-
tuales muy innovadores dentro del Derecho Tributario actual. Al mismo tiempo, ha
aportado nuevos instrumentos muy útiles para el análisis, estudio e investigación del
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principio de capacidad económica ante los problemas de doble imposición, especialmen-
te de utilidad ante los problemas actuales de los sistemas tributarios de ciertos Estados
europeos. De este modo, esta monografía aporta nuevas líneas de investigación proyec-
tables hacia el Derecho Comparado y de especial utilidad para Ordenamientos tributa-
rios como el italiano.

Michele Mauro
Universidad de Calabria (Italia)
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BLÁZQUEZ LIDOY, ALEJANDRO and MARTÍN DEGANO, ISIDORO: «Proble-
matic issues and proposals to amend Law 49/2002 in charitable contributions»

ABSTRACT 

The Spanish Government has announced the amendment of the Law 49/2002, which re-
gulates the tax status of non profit organizations and the fiscal incentives to philan-
thropy, especially in the part of charitable contributions. The article aim, beyond the in-
crease in the tax credit, is to face the main problems that had arisen related with
charitable giving and try to propose solutions. The approach and goal of the paper has
made that different topics has been selected individually and without a systematic
view. Issues as the concept of donations or gifts, volunteers, or Corporate Social Res-
ponsibility will be analyzed.

Keywords: Charitable contributions, tax credit, philanthropy, Law 49/2002. 

CARMONA FERNÁNDEZ, NÉSTOR: «The Concept of Permanent Establishment be-
fore Spanish Courts: the Case of Agent Subsidiaries»

ABSTRACT 

Taking into account certain number of decisions issued by different courts in Spain and
in other states, which deal with the concept of permanent establishment and its subse-
quent taxation imposed on non residents companies (frequently, parent companies of
multinational enterprises with subsidiaries acting on their behalf in other countries),
this article addresses the weakness and inefficiency of a literal interpretation of the per-
manent establishment traditional concept, in order to achieve its essential purpose: ma-
ke effective the legitimate right of the Source State to tax a portion of the profit derived
from business activities carried out with a significant degree of presence, stability and
complexity in its territory. A discussion is also opened about commissionaire arrange-
ments/structures, acting in his own name but on behalf of a non resident as well as
about the expansive approach to the fixed place of business concept, the so called «signi-
ficant business structure». 

Keywords: Permanent establishment, fixed place of business, dependent agent, commis-
sionaire on own name, business restructurings/significant business structure/ Commen-
taries on OECD Model tax convention.

DELGADO PACHECO, ABELARDO: «More on the issue of the stay of penalties…and
of tax-related acts» 

ABSTRACT 

In Supreme Court case law, the question of the stay of tax penalties has been a contro-
versial one for years and the Supreme Court has recently had to give an opinion on this
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stay. The General Tax Law establishes that penalties are automatically stayed without
needing to provide a guarantee until they are final in the administrative jurisdiction.
The Supreme Court was slow in determining that this law confines the effectiveness
thereof to the economic-administrative jurisdiction. Moreover, by limiting that effecti-
veness of the tax provision, the Supreme Court has not taken sufficiently into account
its own case law on the stay of tax-related acts, all of which has added uncertainty to the
general rules on this precautionary measure and has given rise to an excessive disper-
sal of views in the lower courts.

Keywords: Tax penalties, stay.

DELMAS GONZÁLEZ, FRANCISCO JOSÉ: «Proposal of directive of Financial
Transaction Tax» 

ABSTRACT 

The European Commission on the basis of the provisions of Article 17 of the Treaty on
European Union has approved the proposal for a Council Directive on a common system
of financial transaction tax.

The proposal comes from the global financial crisis caused by the collapse of Lehman
Brothers in 2008 and everything that happened after, with the huge amount of public
resources have had to devote to the rescue of financial institutions.

The debate takes shape in if necessary the establishment of a tax that penalizes the be-
havior of financial institutions, at a time when the finances of the States are going
through a delicate moment, coupled with the fact that it is a favorable predisposition
apparent citizenship to an establishment of a tax on financial transactions 

In this collaboration it will analyze the reasons which led the Commission to propose
this figure. It will examine the structure of the proposal and the debate has remained
about the same within the EU without further apparent results, future prospects and to
finish with some conclusions about the state of the debate and the possible impact that
could have for our country.

Keywords: Indirect Tax, Proposal of Directive, Comisión.

GONZÁLEZ RABANAL, MYRIAM DE LA CONCEPCIÓN: «The paradox of not dis-
criminating gender in employment pension plans and funds»

ABSTRACT 

For some time, one of the most recurrent concerns for legislators and politicians has be-
en preventing gender discrimination in all scopes of life, but special emphasis has been
placed over the work context. There are many ground rulings of supranational and Eu-
ropean order, besides, of course, national order, that have been enacted in that regard.

So much this, and taking into account the complementary role with which employment
pension plans and funds have been conceived as related to public pension systems, it is
particularly interesting to analyze the possibility of preventing gender discrimination
at the time of their inception.
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With that in mind, the different possibilities that they can present have been conside-
red, which are, defined contribution or defined benefit; and, within those, a differentia-
tion has been established between those whose contributions are completely insured
and those that are not. It has also been taken into consideration the possible discrimi-
natory effects resulting from requiring the use of the same survival table for both gen-
ders or allowing, given the different biometric behavior of men and women, different ta-
bles to be used.

The conclusion is clear: only if pension plans are of defined contribution and benefits are
received as financial income, or if pension plans are completely insured and same gen-
der tables are applied (in which case, the higher cost of hiring women initially befalls
over the insurer, with possible indirect discriminatory effects resulting from it) is dis-
criminatory treatment prevented. All the other assumptions, which are the most fre-
quent in Europe and the ones promoted by the 2010 European Commission´s Green Bo-
ok, generate discrimination; so, if there is the intention to prevent it, authorities will
need to plan measures ahead to compensate the employer for not avoiding the hiring of
women and thus discriminate them. Therefore, neither the communitarian law enacted
on this matter, nor the case law line deriving from the EU Court of Justice ruling of
March 1st, 2011, solves the issue of equal treatment for men and women in the matter
of complementary pensions, since this equality not only depends on the legal framework
that is established, but on the very functioning of pension regimes in themselves, which
is closely related with the different biometric behavior of men and women.

Keywords: Gender discrimination, pension plans, funded pensions, actuarial repercus-
sion of gender biometric behavior, Community laws.

IBÁÑEZ MARSILLA, SANTIAGO: «Critical analysis of current EU customs law to-
pics in light of the ECJ’s 2011 case law»» 

ABSTRACT 

Critical analysis that takes the ECJ’s 2011 case law as a starting point for an examina-
tion of a number of EU customs law topics such as moment the debt is incurred, debtors,
tariff classification, invalidation of a customs declaration, repayment and remission of
duty, control and entry in the accounts after the release for free circulation, interests for
late payment, failure of a State to fulfill obligations, antidumping duties… In this
analysis, other issues arise, such as the relevance of the World Trade Organization’s
law in EU law, or the rules to solve problems derived from linguistic divergences in EU
provisions.

Keywords: Customs law, European Court of Justice, Tariff classification, Antidumping
duties, Customs debt.

LÓPEZ ESPADAFOR, CARLOS MARÍA: «The difficult interpretation of right of pro-
perty as a limit in tax issues» 

ABSTRACT 

Unlike the traditional analysis based direct tax, from the perspective of a welfare state
problems concerning the fundamental right to private property requires their being
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analyzed from the perspective of the access to it since, usually, for the consumption of
any good or product it is previously necessary to access to its ownership. Defining limits
in this regard may help to curb indirect versus direct taxation, making our tax system
more progressive and thus more fair, in light of the constitutional principles of tax jus-
tice. Thus, we would get a redefinition of the constitutional right to private property
tax-based in relation to subjetcts of any economic level, compared with haggard analy-
sis, useful only for subjects with high income.

Keywords: Right to property, taxes, confiscationship, tax harmonization, constitutiona-
lity.

MOCHÓN LÓPEZ, LUIS: «Environmental Taxation in Portugal: analysis from the 
Spanish tax perspective» 

ABSTRACT 

A tour of the Portuguese environmental taxation is done in this article. It addresses the
various measures contained in the main taxes Portuguese Tax System, detailing its im-
pact on the environment. This investigation is done from a comparative law perspective,
indicating the similarities and differences with the Spanish legislation. Finally, it also
suggests some avenues of approach between the two laws. 

Keywords: Taxation, environmental taxation, comparative law.
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