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ABSTRACT

This contribution analyzes the process currently underway to establish a United Na-
tions Framework Convention on International Tax Cooperation. It reviews the recent
debate in the Ad Hoc Committee to approve its terms of reference and the treatment
finally given to the most urgent issues in the matter by the UN General Assembly by
including them in the Compact for the Future.
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APROBACION DE SU MANDATO
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RESUMEN

Esta contribucién analiza el proceso actualmente en marcha para establecer un Conve-
nio marco de las Naciones Unidas sobre cooperacion fiscal internacional. Revisa el deba-
te reciente en el Comité Ad Hoc para aprobar sus términos de referencia y el tratamiento
finalmente dado a los temas mas urgentes en la materia por la Asamblea General de la
ONU al incluirlos en El Pacto para el Futuro.

Palabras clave: Organizacién de las Naciones Unidas, Convencién Marco, Cooperacién
fiscal internacional, mandato.
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Do unto others as you would have them do unto you

1. INTRODUCTION

International tax cooperation has an undeniable intrinsic legal value, and the enor-
mous potential it holds for advancing in the fairer and more effective treatment of some
crucial issues in the current regulatory framework, both for domestic and international
taxation, should be recognized. Because of its possible worldwide tax implications, the
delicate process underway in the United Nations Organization for its future evolution
towards delivering a holistic treatment of universal scope deserves to be carefully fo-
llowed (1).

The United Nations General Assembly (UNGA) Resolution 69/313 of 27 July 2015,
on the Addis Ababa Action Agenda, included a commitment to expand international
tax cooperation. The UNGA Resolution 77/244 of 30 December commissioned the UN
Secretary General to prepare a report to identify measures that could strengthen the in-
clusiveness and effectiveness of international cooperation in tax matters. In July 2023,
the Secretary-General presented three possible options: A multilateral convention on
taxation, a framework convention on tax cooperation, or a flexible framework for tax
cooperation. The second option was chosen in UNGA Resolution 78/230 of 22 December
2023, and an ad hoc intergovernmental committee was created to draft the terms of re-
ference for a United Nations framework convention on international cooperation in tax
matters (2).

(1) Boletto, G. & Grau Ruiz, M. A. (2023: 473); Grau Ruiz, M. A. (2024b: 397-412); Andrés
Aucejo, E. (2024a & 2024 b).

(2) Fernandez Sanchez, J. J. (2024). Resolution 69/313 of 27 July 2015 on the Addis Ababa
Action Agenda of the Third International Conference on Financing for Development, Resolution
70/1 of 25 September 2015, entitled “Transforming our world: the 2030 Agenda for Sustainable
Development”, Resolutions 77/244 of 30 December 2022 and 78/230 of 22 December 2023 on the
promotion of inclusive and effective international tax cooperation at the United Nations.
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As it was said at the opening of the Ad Hoc Committee session: «The livelihoods and
future of billions of people depend on governments being able to finance basic infrastruc-
ture, education, health services and climate action», «only an international tax system
that is fully inclusive will be legitimate and effective» (3).

On 20-22 February 2024, the UN General Assembly’s Ad Hoc Intergovernmental
Committee began preliminary negotiations on the terms of reference for the Framework
Convention on International Tax Cooperation. The discussions were process-based, and
a bureau was created to analyze proposals for these terms of reference for that Con-
vention. Since then, its main job was to provide a basic structure for the Framework
Convention. The Ad Hoc Committee met from 26 April until 8 May 2024 to begin ne-
gotiations on the terms of reference and consider the specific problems highlighted by
the inputs received; and from 29 July until 16 August 2024 to incorporate the terms of
reference. This initial stage of the process has meant an opportunity to influence the
drafting of the overall structure of the Framework Convention and future detailed nego-
tiations. These terms of reference form the basis and set out the broad contours of what
it will contain (4).

The momentum for this UN Convention has reached such strength that some be-
lieve it will only continue to grow (5), although others warn of a serious reputational
risk in case of failure (6). This UN process has had input legitimacy (regarding who has
a say), but throughput (‘procedural criteria’, comprising participation, agenda-setting,
decision-making and implementation) and output (‘substantive criteria’ like uptake and
utility of the end product) considerations «are both very alive in the uncertainty about
the outcome of the Convention negotiations, and its ultimate relevance and impact» (7).

Should it build on the existing international tax regime and ensure its stability and
sustainability? (8) Evolution in international tax law is normal, but some changes may
be unacceptable if threaten stability (9). A change may be destabilizing if the person
judging it is determined to maintain the status quo, or one the one pushing for a change
keeps at the end of the day maintaining it. Here, instability seems to be rooted in the
lack of inclusivity. However, the degree of exclusion in tax matters can also be identified
in the eye of the beholder. It is certain that a minority should not exclude the majority,

(8) Junhua Li, Under-Secretary-General for Economic and Social Development. For example,
one recent study found that countries are losing $480 billion dollars a year due to tax abuse. The
brunt of that harm is falling on lower-income countries, whose tax losses equate to roughly 49%
of their public health budgets (compared to just 9% in higher-income countries). Forgette, M. &
Palak, P. (2024).

(4) Bena, F. (2024).

(5) Bena, F. (2024).

(6) If rules of procedure are not clear so the Convention can achieve its key objective, «it will
be very damaging to the UN’s reputation and at that point there will be no other place to go to
negotiate tax rules». «So, let’s not take for granted that things will be different this time simply
because the negotiations are happening at the UN». Bena, F. (2024).

(7) Hearson, M. (2024).

(8) Brauner, Y. (2024: 3).

(9) Spencer, D. E. (2023a: 29).
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but the opposite is also true. Any prospective change should therefore not be causing the
same problem again.

Many States have learnt that a joint regional approach can overcome previous in-
effective unilateral or bilateral approaches to solve problems related to inclusion (10),
as their experience in the approval of Resolution 78/230 has shown (11). The classic
tension between multilateralism and unilateralism is a manifestation of the conflict
between centripetal forces and centrifugal forces. Instability may be created by a lack
of agreement on substantive issues or even in the process (12). Any counterbalances in
the dynamics of powers in international taxation should be accompanied by flexibility
as a policy strategy that may foster a more inclusive international tax cooperation in the
future (13). Thus, it could be useful to establish tandems between countries at different
levels of development when it comes to promoting future negotiations of protocols on
thematic areas.

Other more traditional regional blocks may have to deal with multi-regional policy
making in tax matters. Apart from the geopolitical and strategic benefits that one could
expect from siding with the demand of Global Majority countries, when it comes to
sharing some of its own declared policy objectives (like decarbonization of the economies),

(10) «The ability of developing countries to organize and present unified positions worked to
their advantage as they were the majority. In contrast, other regional and economic groups often
faced internal disagreements, which slowed negotiations [...] Going forward, the strong organi-
zation of the African bloc and other developing countries may prompt further debates over how
decisions are made within the negotiating committee. The unity of these groups could challenge
the preference for majority voting, as larger economies might worry that their interests could be
overshadowed by the numerical strength of developing nations. Their collective economic power
and role as major contributors to the real economy and resource supply chains will play a crucial
role in the development of the Convention». Mataba, K. (2024).

(11) «The African Union, ATAF, and the civil society came together in a solid alliance where
not a single African country voted against the Resolution. A similar, albeit less comprehensive
but equally remarkable result was achieved in Latin America, where the Platform for Taxation
in Latin America and the Caribbean had only been established a few months before the vote».
Quifiones, N. (2024).

(12) «Centripetal forces (including the concern of governments about uncoordinated actions
by other governments resulting in instability) emphasize interdependence and bring governments
together to try to reach a consensus agreement, and promote multilateralism and weaken and
undermine unilateralism. Centrifugal forces, including the tendency of governments to take uni-
lateral actions in their own perceived self-interest and the reaction of governments against the
OECD trying to centralize and control the process of reform, promote unilateralism». Spencer, D.
E. (2023a): 28.

(13) «It is therefore extremely important that the UN does not disregard the current and past
OECD mistakes and addresses international cooperation with a level of flexibility that recognizes
the inherent differences among countries, both between developed and developing countries, as
well as among developing countries themselves. After all, a truly inclusive global tax cooperation
is impossible with a policy if impositions that leave no scope for adaptability». Parada, L. (2024:
1). «The current process should learn from the past to design a global framework fit for the future,
by embodying the aims and general principles that have come to be recognised especially in the
recent period as essential guideposts for effective international tax reform». Picciotto, S. (2024).
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the European Union «stands to gain a great deal if it can work with others at the UN to
achieve a comprehensive UN convention. This is not just about taxation, but also about
the future role of the EU in a changing world» (14).

This paper takes stock of the most controversial points and the discussions surroun-
ding them, both at the first and second sessions of the Ad Hoc Committee set up to draft
the terms of reference of the Framework Convention (15). It concludes with an assess-
ment of the ongoing process, considering its next steps in light of the outcome of the 79
session of the UN General Assembly during September 2024.

2. APPROXIMATION TO SOME KEY ISSUES DISCUSSED DURING THE
FIRST SESSION

2.1. Decision-making and the work at the OECD

A wide range of expectations can obviously be derived from each initial conception of
tax cooperation (16) . Similarly, certain elements relating to the language to be used in
the text may play a critical role in establishing the terms of reference for the negotiation
of a framework convention within the United Nations, to which protocols on specific to-
pics will be added.

After intense days of discussions at the UN headquarters in New York (17) , the in-
tergovernmental dialogue, complemented by the participation of several international
organizations and other representatives of various interest groups —such as academia
or civil society—, revealed some difficulties to overcome in order to address existing con-
cerns. The States presented their different positions (18) and formulated their proposals
in good faith, pointing out certain limitations, which, for the most part, were thought to
be due to the uncertainty involved in venturing onto a path that is still unknown in tax
matters, but which has already been trodden by experts in other legal disciplines (19).

(14) «The geopolitical world is fragmented and suffering a crisis of legitimacy. It is very im-
portant for EU countries to be seen as thinking multilaterally. EU states have long committed to
support lower-income countries —many of them former European colonies— to overcome the global
inequalities in taxing rights that they face. In the context of current global conflicts, the geopoliti-
cal and strategic benefits from siding with the demand of Global Majority countries for an inclusive
process at the UN —instead of insisting on the exclusionary dominance of the OECD- would be
substantial». Faccio, T. & Ghosh, J. (2024: 360).

(15) All information is available at the following link [URL: https:/financing.desa.un.org/
un-tax-convention/second-session?_gl=1*oi4olw*_ga*NTY3MDIwODg1LjE3M;Q30DA40ODM.*_
ga_TK9IBQL5X7Z*MTcyNDc4AMTAzMS4x[jEuMTcyNDc4AMTE2MS4wljAuMA] (last access: 30
December 2024).

(16) Grau Ruiz, M. A. (2019).

(17) The recordings can also be viewed on a delayed basis through the links on UN web TV.

(18) The European Union made a statement on the matter [URL: https://www.eeas.europa.
eu/delegations/un-new-york/eu-statement-un-framework-convention-international-tax-coopera-
tion-first-substantive-session-ad-hoc_en?s=63. | (last access: 30 December 2024).

(19) «A framework convention is a relatively novel feature of international cooperation. It

— 49 —


https://dx.doi.org/10.47092/CT.25.2.2
https://checkpoint.url-protection.com/v1/r02/url?o=https%3A//financing.desa.un.org/un-tax-convention/second-session%3F_gl%3D1%2Aoi4olw%2A_ga%2ANTY3MDIwODg1LjE3MjQ3ODA4ODM.%2A_ga_TK9BQL5X7Z%2AMTcyNDc4MTAzMS4xLjEuMTcyNDc4MTE2MS4wLjAuMA&g=MGU1Mzg2M2Q5NjgzNmQzMA==&h=ZjMyYzQzYWQ0NDM5NzY5MjI3YjMwNDBhZTE3ZTk0ZGIxMjEyMDU4ZTM5NWZmZDljMTU1OGZkYTgwMGMzMWY2MA==&p=YzJlOmhhY2llbmRhOmM6bzoxMmM5ZWI3MDkzNjEyYzFjMGE1YWRjZDFhZGE2OTFiODo3OnA6VA==
https://checkpoint.url-protection.com/v1/r02/url?o=https%3A//financing.desa.un.org/un-tax-convention/second-session%3F_gl%3D1%2Aoi4olw%2A_ga%2ANTY3MDIwODg1LjE3MjQ3ODA4ODM.%2A_ga_TK9BQL5X7Z%2AMTcyNDc4MTAzMS4xLjEuMTcyNDc4MTE2MS4wLjAuMA&g=MGU1Mzg2M2Q5NjgzNmQzMA==&h=ZjMyYzQzYWQ0NDM5NzY5MjI3YjMwNDBhZTE3ZTk0ZGIxMjEyMDU4ZTM5NWZmZDljMTU1OGZkYTgwMGMzMWY2MA==&p=YzJlOmhhY2llbmRhOmM6bzoxMmM5ZWI3MDkzNjEyYzFjMGE1YWRjZDFhZGE2OTFiODo3OnA6VA==
https://checkpoint.url-protection.com/v1/r02/url?o=https%3A//financing.desa.un.org/un-tax-convention/second-session%3F_gl%3D1%2Aoi4olw%2A_ga%2ANTY3MDIwODg1LjE3MjQ3ODA4ODM.%2A_ga_TK9BQL5X7Z%2AMTcyNDc4MTAzMS4xLjEuMTcyNDc4MTE2MS4wLjAuMA&g=MGU1Mzg2M2Q5NjgzNmQzMA==&h=ZjMyYzQzYWQ0NDM5NzY5MjI3YjMwNDBhZTE3ZTk0ZGIxMjEyMDU4ZTM5NWZmZDljMTU1OGZkYTgwMGMzMWY2MA==&p=YzJlOmhhY2llbmRhOmM6bzoxMmM5ZWI3MDkzNjEyYzFjMGE1YWRjZDFhZGE2OTFiODo3OnA6VA==
https://checkpoint.url-protection.com/v1/r02/url?o=https%3A//www.eeas.europa.eu/delegations/un-new-york/eu-statement-un-framework-convention-international-tax-cooperation-first-substantive-session-ad-hoc_en%3Fs%3D63&g=OWFkM2Q2ZThlNzA0NjBjNw==&h=OTdiY2I0ZDdkN2UwMmY1NWExZDU3Njg5MjMyYTliMzkzY2Q2MTVlZGY5OWY4MzYwNmIzOTBiYjc5ZGUxMmU3Ng==&p=YzJlOmhhY2llbmRhOmM6bzoxMmM5ZWI3MDkzNjEyYzFjMGE1YWRjZDFhZGE2OTFiODo3OnA6VA==
https://checkpoint.url-protection.com/v1/r02/url?o=https%3A//www.eeas.europa.eu/delegations/un-new-york/eu-statement-un-framework-convention-international-tax-cooperation-first-substantive-session-ad-hoc_en%3Fs%3D63&g=OWFkM2Q2ZThlNzA0NjBjNw==&h=OTdiY2I0ZDdkN2UwMmY1NWExZDU3Njg5MjMyYTliMzkzY2Q2MTVlZGY5OWY4MzYwNmIzOTBiYjc5ZGUxMmU3Ng==&p=YzJlOmhhY2llbmRhOmM6bzoxMmM5ZWI3MDkzNjEyYzFjMGE1YWRjZDFhZGE2OTFiODo3OnA6VA==
https://checkpoint.url-protection.com/v1/r02/url?o=https%3A//www.eeas.europa.eu/delegations/un-new-york/eu-statement-un-framework-convention-international-tax-cooperation-first-substantive-session-ad-hoc_en%3Fs%3D63&g=OWFkM2Q2ZThlNzA0NjBjNw==&h=OTdiY2I0ZDdkN2UwMmY1NWExZDU3Njg5MjMyYTliMzkzY2Q2MTVlZGY5OWY4MzYwNmIzOTBiYjc5ZGUxMmU3Ng==&p=YzJlOmhhY2llbmRhOmM6bzoxMmM5ZWI3MDkzNjEyYzFjMGE1YWRjZDFhZGE2OTFiODo3OnA6VA==
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To this, logically, was added the fear of seeing their sovereignty affected (in some cases
advocating the subsidiarity of joint action, reserving it for issues that could not be effec-
tively solved at the national level) and their capacity to influence the construction of the
world economic order in continuous transformation in this era. However, beyond the
polarization, those involved had to try to lay the groundwork for a sufficiently flexible
structure that all participants would feel comfortable with, recognize as their own and
be able to tailor to their needs. The scope to be left to the future negotiating committee
was a subject of strong disagreement. Some called for prudence in not imposing rules
that it could adopt on its own, not prescribing the number of presidents, opening par-
ticipation to other organizations.... Between nothing and everything, there are infinite
options, especially when the time variable is taken into consideration. It remained to be
seen how far it was possible to go, depending on the real capacity and will of the actors
involved.

Of course, the extent and intensity of the compromises were probably in a contrasting
relationship. The more one wants to cover in substantive terms, the more superficial or
limited the consensus seems to be and vice versa. This is not surprising, as this is nor-
mally the case in the elaboration of any international treaty. Similarly, the more haste
and immediacy are sought, or the more the achievement of objectives is entrusted to
excessively long deadlines, the greater the reluctance seems to be aroused on one side
or the other. This emerged from the discussion on the simultaneous consideration of
early protocols, and the timing of their development, which turned out to be one of the
most conflicting aspects. In part, it seemed that this was due to the fact that the design
of the future decision-making system was not yet fixed, let alone closed. This became
clear when it was expressly emphasized in the discussions that substance and process
go hand in hand. Not surprisingly, both issues were on the agenda of the session and
often got intertwined.

All this inevitably led to the question of what a reasonable balance point for the ideal
development of effective and inclusive cooperation between tax authorities in the service
of the 2030 Agenda could be. Is this not a tool that can relatively easily be clothed in the
principles that inspire it and revitalize universal ideals? Specifically, by improving its
design in relation to people, planet, prosperity, peace and partnerships. The framework
convention is destined to fit into the international agenda and States will have to bring
it into line with other commitments they have previously made in various fields within
the UN. It was encouraging to think that a historic step could be taken to share different
visions so that this mission could be accomplished. It remained to be seen whether these
aspirations would be reflected.

is an umbrella document containing high-level political commitments concerning its general ob-
jectives, procedural rules, and institutional arrangements (including governance structure). The
more specific rules establishing concrete obligations are developed on an on-going basis in the form
of protocols. From a pragmatic perspective, protocols are themselves akin to international treaties,
which can make them equally challenging to negotiate and ratify. However, the agreed principles
and the governance structure provided by the Framework Convention could facilitate the develop-
ment of protocols». PWC (2024).
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In responding to the General Assembly’s request, it was palpable that it was not only
a question of how to make international tax cooperation more inclusive and effective, but
also of aiming for a fair global tax system. In the path then being opened, the General
Assembly would have to decide on the proposals and, of course, the States would also
subsequently be able to decide on their accession to the Framework Convention and
to each of the protocols (20). In such phases, the propensity to achieve the minimum
to give up and the maximum to accomplish should be combined, aligning particular
interests with the general to maximize final participation and coverage or scope.
Subsequently, national parliaments would choose to ratify the framework convention if
the form established for the composition of interests is reasonable. When the argument
of democratic legitimacy is put forward, it cannot be ignored that such institutions will
ultimately be the ones to guarantee democratic legitimacy in each State. They will,
of course, assess the formula adopted for decision-making. The discussion on whether
consensus is required (although understood as unanimity, the consequences of certain
blockages in the European Union when it comes to providing agile responses using fiscal
policy are well known), a super-majority, or a simple majority, would depend —in our
view— on what for and where (at the current Bureau and Committee, or in the specific
negotiating body as set up, even in a conference of parties). Some called for a preference
for consensus to be shown from the outset, in order to ensure that the Convention has
the greatest possible impact in terms of the number and variety of participating States.
An escape route could also be included as a last resort. A simple majority would not be
sufficient to establish international tax rules, since they should not be imposed by a
majority on another minority of States. Interestingly, this same reason is put forward
both by some States in relation to the past and by others in relation to the future.
However, inclusiveness does not depend on how many members a body has; it basically
means taking all voices into account when making decisions. If countries do not perceive
the process as inclusive, they will disengage and risk fragmenting the international
tax system, affecting global economic growth. The rules of procedure of the General
Assembly, applicable to bodies dependent on it, imply a preference for consensus, but
allow for a simple majority, when it is not possible to fulfill the mandate received in any
other way. It was mentioned that a conference of the parties would allow for further
discussions to decide.

Some commentators have pointed out that «the risk of compromising the quality of
international tax law and policy rules because the OECD may arguably have more ex-
pertise on the subject than the UN» (21). Others have argued that «this initiative should

(20) This aspect has been criticized: «the cardinal error that may have been made right at
the outset in this process was to put forward as a pattern the concept of a framework convention,
modelled broadly on the UN Convention on Climate Change. That error — mistakenly put forward
by some non-governmental organisation — has two adverse consequences. First, it forced early dis-
cussion of issues such as objectives, principles and commitments on which there was clearly not
widespread agreement at this early stage. The second disadvantage of a framework convention is
that countries can decide whether or not they wish to sign up to the convention. Creating an insti-
tutional structure within the existing UN framework, that did not require countries to make that
choice, might have been a far better option». Baker, P. (2024).

(21) «To mitigate these risks, developing countries may have to diversify their economic ex-
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not be viewed as a replacement for the OECD and does not require a reversal of the
achievements of the existing international tax regime» (22). We share the view that «the
media discourse that has pitted developed against developing countries and the OECD
against the UN actually hurts the likelihood of achieving global simple and fair interna-
tional tax standards, which is a goal for countries and taxpayers alike» (23) . This should
not be a discussion centered around what institution takes control and the underlying
question of economic dependence (24). It is true that «changing the procedural forum,
from the OECD to the United Nations, does not change the complexity of the substan-
tive issues, nor the political issues» (25) . The problem is that the United Nations is
not more likely than the OECD to achieve a consensus on the major, complicated and
sensitive international tax issues, and also on the numerous technical issues. But «the
UN initiative is not only a change in the flatform; it also changes the decision-making
method. The OECD purportedly operates by consensus, which can only produce either
the lowest common denominator or whatever is desired by the strongest party/ies as
they force the hands of others to agree. The UN allows for a more flexible majority-based
decision-making» (26).

2.2. How to make progress

The cautious approach of many delegates was understandable, but the spirit of co-
operation in good faith should drive the search for a viable solution with a vision of
possibility, always reaching the maximum agreement achievable at any given time, de-
pending on the circumstances at hand. Progress can be made incrementally, as the de-
gree of trust is consolidated on the basis of consecutive successes expected in common
achievements. How to prioritize them is another question. Proposals have been made
for different approaches to the protocols: the easiest, first; or the most urgent, or the
most innovative, or in the areas in which the greatest added value can be provided....
Some started from a realistic position in relation to the issues where contributions can

pansion measures to include strategies other than taxation of multinationals. [...] developing coun-
tries can move for the UN to approve the work of the OECD with appropriate modifications to suit
the peculiarities of the developing world. This could simultaneously address the international tax
expertise concerns highlighted above while taking account of the inclusion concerns of developing
countries». Onyeabor, E. (2023: 3).

(22) «The two pillars program should look very different if only reshaped by the UN initia-
tive». Brauner, Y. (2024: 1).

(23) Quifiones, N. (2024).

(24) «The agreement is seen as a key building block for the UN to take control of global tax
reforms that are currently overseen by the OECD. But there’s a deeper issue in play; the UN’s
actual power. For years, its effectiveness has been undermined by rows with US administrations
over funding». Smith, C. & Rudgewick, O. (2024: 12).

(25) Spencer, D. E. (2023b: 47).

(26) «A framework agreement can make different domestic measures legitimate (yet still
controlled) without the complexity that a multilateral treaty would require. It would not require
measures of the one-size-fit-all variety, and could accommodate thinking outside the OECD
box, which itself will continue to operate and serve, as it did in the past, its members’ interests»
Brauner, Y. (2024: 4).
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be made to protocols; others asked to start with those that should cover the most urgent
needs of the members, without lengthening the process; and others preferred to avoid
wasting their resources on clearly conflictive issues, because if everyone does not accept
or cannot implement the proposed solutions, these efforts would be of no use to the in-
ternational economy.

This brainstorming exercise served to identify relevant issues to guide the Committee
that will negotiate the convention. The objective was not necessarily to reach agreement
at this stage. Exposing one’s own concerns and fears, while listening to those of others,
was certainly worthwhile in order to refine initial approaches or to consider where one
fits in the international tax landscape. Knowing the starting point of each State ensures
a good process of dialogue in which thesis, antithesis and synthesis are considered.
Any sincere disagreement about the past —valuable insofar as it has brought us to the
present— is the best way to start exchanging views (on gaining or losing part of the
control in certain areas) and represents a step forward. It is sterile, from the outset, to
get bogged down in issues such as complementarity or not, consolidation, where gaps
can be observed to define them, and so on. Perhaps it could be left to the Framework
Convention to clarify its relationship with pre-existing agreements. Some countries
felt completely ignored in their negotiation or left out, others were disappointed, and
others are still weighing their options. The Chair noted that it would be up to the next
negotiating Committee to decide how to handle existing work (accepting it, modifying it,
or whatever it decides at the time). Uncertainty, retaliation and trade wars are feared,
so it 1s advisable to favor truly multilateral responses, to avoid possible abuses due to
differences in standards. A coordinated global tax system, based on the principles of
stability, certainty and consistency, is the only way forward to boost trade and cross-
border investment and promote sustainable global economic development (27).

The words of the Chair were very inspiring: «I call on you to spare no effort to achieve
our optimum goal under our committee namely the full and complete equality in fiscal
matters». This equality, in our opinion, should be pursued at the individual level and not
only at the State level (the fair distribution of current or future taxation rights seems at
first sight to be blinded by the vertigo of a possible evolution towards a new fiscal order).
It leads to the principle of economic capacity (understood in its most complete aspect,
as the classic North Star of the system), the essential foundation of a fair tax system,
whatever its territorial scale. In fact, if one adopts this technical approach, one notices
at a glance that many States are already committed to common constitutional values
and have traditionally recognized principles such as economic capacity and benefit. It
is therefore to be hoped that it can serve as a systemic criterion to elucidate controver-
sial issues in the future configuration of international tax cooperation. Failure to do
so would be contributing to the evil that it is intended to correct: a growing inequality
among individuals both within and between countries.

(27) However, any tax policy should take into account the effects resulting from a combina-
tion of measures implemented in accordance with other policies. Gil Cruz, E. M. & Grau Ruiz, M.
A. (dirs.) (2024).
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2.3. Contents to address

Attention was drawn to the consideration of spill-over effects of tax policies to mutua-
Ily respect the sovereignty of States, as well as principles relating to externalities (like a
progressive polluter pays principle, or the principle of special but differentiated respon-
sibilities). The political or legal nature of the high-level commitments expressed did not
seem to be entirely clear, nor did the definition of some of the terms to be included in the
list, the meaning of which could vary from country to country. This obviously justified
the misgivings of some participants, who called for the list to be drawn up in such a way
as to avoid vagueness, ambiguity or excessive breadth. However, many voices resoun-
ded, despite the vagueness of the scenario, pointing out that illicit financial flows, the
acquisition of cross-border services, how businesses operate in digital economy markets,
transparency and exchange of information, harmful tax competition, corporate taxation,
high net worth individuals, among others, should be considered.

In trying to identify the specific issues with which countries were not satisfied with
the current situation, some raised the question of why information exchange was not
working in developing countries, as well as attention to assistance in collection, or how
indirect taxation could be used for resource mobilization. The proposed list tended to
bring together commitments relating to domestic resource mobilization. It was men-
tioned that enhancing international cooperation not only serves to mobilize domestic
resources, but also allows countries to have sufficient fiscal space to achieve the SDGs.
In our view, it also makes it possible to implement extra-fiscal policies on a larger sca-
le (28). Perhaps a relatively broad clause could be added, with flexibility to cater for fu-
ture unforeseeable needs that may arise in the international fiscal system.

2.4. Deadlines for the negotiation of the framework convention and its
protocols

Something similar to what happened in relation to the list of possible contents ha-
ppened with the setting of deadlines. There was the challenge of being realistic about
the time needed to create a sufficiently stable framework, but without delaying it and
leaving urgent problems unattended. There were also doubts as to whether the issues
listed would be the subject of further analysis to determine their inclusion in the agree-
ment or whether they would be mentioned as possible future protocols. The scoping ca-
rried out logically affected the timetable of actions. Basically, three main currents were
discernible when arguing the positions, two opposing positions and one in between:

2.4.1. Caution when taking measures in sequential order

Some States (29) considered it preferable to finalize the convention by establishing
the conceptual and institutional frameworks and then develop the protocols, as they
might require impact studies, bearing in mind the limited resources available for mul-

(28) Grau Ruiz, M. A. (2021).
(29) Such as Austria, Belgium, Canada, the Czech Republic, Denmark, Estonia, Germany,
Israel, Italy, Japan, Portugal, Spain, Sweden and the United States.
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tiple negotiations. The framework agreement would reflect the political will, and the
technical details would then be developed into protocols, having established the for-
mal relationship between them. In order to bring about lasting change, this approach
would provide support with dynamic rules that respond to the needs of countries at dif-
ferent stages of development. As independent legal instruments, the convention would
not have to be conditioned a priori by the protocols. Having sufficient time to negotiate
would also be part of inclusiveness. It could be completely possible that countries faced
the same governance problems seen at the OECD, «such as having to follow arbitrary
timelines to comment on documents” (30). The International Chamber of Commerce also
expressed concern about timing (31) .

The framework convention in its articles could reflect the minimum agreement
reached, without prejudice to the fact that it may grow with the passage of time and
be implemented by protocols. The incremental approach would attempt to lay a solid
foundation: the convention would clarify the status of the protocols, their negotiation
and adoption modalities, as well as their relationship with the convention itself
and other instruments. The lack of negotiating capacity would derive from financial
constraints and from the fact that available human resources and means are committed
to the operation of other existing tools, with which synergies could be exploited. Setting
time frames could facilitate resource management. A simultaneous approach could
involve the same committee negotiating a convention and protocols, perhaps in the same
session, or two subcommittees reporting to the next one... How could preparatory work
be done in priority areas prior to the negotiation of protocols? Problems of coherence
between negotiators when pursuing overlapping objectives were noted. In short, it was
stressed that the adoption of the convention could be brought forward if it were not tied to
simultaneous protocols. Deadlines would need to be adjusted according to the technical
nature to ensure results, being flexible. The period for developing the framework was
estimated to be between 18 and 24 months. The search for consensus would not be
a way of postponing negotiations, but a multilateral practice that seeks to legitimize
agreements and their universal application. The aim was to adopt an international legal
instrument.

2.4.2. Acceleration for simultaneous deployment

Other States (32) believed that if the protocols were not developed simultaneously by
experts in the areas needing urgent attention, this would amount to a mere declaration
of intent rather than a real practical instrument. Failure to prepare the protocols in
parallel would delay urgent improvements in international tax cooperation. The prece-
dent of the Montreal Protocol on Substances that Damage the Ozone Layer, on which

(30) Bena, F. (2024).

(31) «It appreciated the draft’s reference to the importance of certainty for taxpayers but
found the timeline ambitious, with many critical topics to be covered in a short time. “Rushed deci-
sions risk to be counterproductive,” Luisa Scarcella, the Chamber’s global policy lead for taxation
and trade, said». Munson, J. (2024).

(32) Algeria, Bahamas, Belarus, Brazil, Chile, Colombia, Philippines, Nigeria and the 54
members of the African group, Pakistan, Russia, Senegal, among others.
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the same body worked in 1987 before completing the Vienna Convention on the subject,
was cited. As the issues to be addressed are complex, a piecemeal approach could take
too long to provide solutions on issues that are not purely symbolic. The concerns that
arise on a daily basis in developing countries (33) should be transferred as soon as pos-
sible to the negotiation of specific issues that the framework convention might overlook.
The General Assembly itself instructed this Committee to assess the possibility of de-
veloping early protocols on specific priority issues and to set up an operational system.
The updating of double tax treaties in line with recent changes in the UN Model Con-
vention could benefit from the existence of early protocols. Simultaneous development
would serve to better align the protocols with the objectives of the convention, ensuring
consistency and updating of its precepts in line with changes in the international tax
architecture. In any case, given the changing nature of taxation, the protocols should
probably be subject to continued development; or even new additional protocols should
be considered when needed.

Delaying the discussion on how to design and implement specific protocols would
mean failing to comply with obligations to effectively fix existing distortions. The resour-
ces of States and academia must be brought, it is not enough to wait for the UN to alloca-
te more funding or technical assistance from other committees, or for other States to do
their part. The timetable for the negotiation and adoption of the framework convention
and its accompanying protocols should be ambitious, with a proposed total of 18 months.

2.4.3. The middle way

Obviously, the estimated timetable for the framework convention and protocols will
depend on the characteristics of the subjects to be covered and the number of them.
Korea proposed to select the topics and let the next committee decide how to proceed.
The UK clarified that “developing” could mean discussing in order to be ready to adopt
protocols quickly, avoiding putting the cart before the horse and rushing into technical
matters. Timing would depend on the number of protocols identified. The Netherlands
recalled that the distinction between the timeframe for the protocols and the conven-
tion was not necessarily a zero-sum game between the two to be completed together at
exactly the same time.

The Chair on whether and how to develop early protocols recapped by indicating the
spectrum of options: 1°° that they not be discussed while the convention is being negotia-
ted, 2" that all protocols be concluded at the time the convention is finalized, and 3 (his
proposal): that certain aspects can be discussed at the same time the convention is ne-
gotiated, but without forcing the negotiation of the details of them to be finalized while
the convention is being negotiated. Possible early protocols that this Committee points
to the next one were cross-border services (34) , illicit financial flows, digital economy,

(33) When it came to prioritization, Mumbai Chartered Accountants Society unambiguously
categorized early protocol proposals into those that generate more data for countries, those that
improve procedures, and those that result in direct attribution of taxing rights, stressing that the
latter should be the first to be addressed.

(34) «Notably, the proposed ToR is silent concerning the future decision-making process for
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conflict resolution and prevention, net worth individuals, environmental and climate
challenges, information exchange and tax incentives.

2.5. A common vision of what is needed?

The richness of the perspectives presented, in several rounds of discussions, made
clear the essential search for harmony between prudence and urgency, the delimitation
between cooperation understood at the procedural level and fiscal governance. Under-
lying —although perhaps prematurely— was the concern that there should be participa-
tion and consultation when rules were to be established for monitoring compliance with
commitments and, if necessary, for the imposition of sanctions. In any case, the attempt
to obtain constructive feedback seemed to have been achieved by perceiving the multi-
ple reactions triggered, sometimes only in the form of preliminary thoughts. Desirable
qualities are predicated on cooperation and thus on the tax system: fairness, efficiency,
economic and social development and sustainable growth, stability, predictability and
accountability, robustness against evasion and avoidance, and reduction of administra-
tive costs. In the first session it became clear that all countries have a common problem:
the lack of true global tax cooperation and the opportunity to build a common vision of
what is needed. In any case, during this process it is essential that information is shared
in a timely manner, allowing for consultation as well as effective stakeholder participa-
tion (35). In this sense, some voices called for a more structured form of dialogue with
taxpayers.

A G7 Finance Ministers and Central Bank Governors’ Communiqué (36) had explicit-
ly supported consensus-based decisions and had asked to prioritize issues more likely to
achieve it. This perspective was not accepted. As consensus-only decision-making could
allow a minority of states to wield veto power, the developing countries’ bloc favored vot-
ing by a simple majority if no consensus emerges (37). However, we fear that the sense

negotiating the terms of the Framework Convention. The lack of clarity on decision making and
the role of consensus has caused tensions between countries, and should be especially followed by
multinational companies considering cross-border profit allocation issues are identified as poten-
tial priority protocols.

Observation: The draft ToR makes the potential for duplication of work by different Interna-
tional Organizations (IOs) increasingly clear». PWC (2024).

(35) A worldwide network of 30 civil society organizations —including Oxfam, Amnesty Inter-
national, Save the Children, and Action Aid- led by CESR, presented a collective submission to the
Ad Hoc Committee to ensure that global tax cooperation frameworks place human rights at their
center. Forgette, M. & Palak, P. (2024).

(36) «With regard to the discussions at the UN Ad Hoc Committee to Draft Terms of Reference
for a United Nations Framework Convention on International Tax Cooperation, we reiterate the
importance of (i) consensus-based decisions to support a stable and predictable international tax
system and promote an inclusive and effective international tax cooperation, (ii) prioritizing issues
more likely to achieve consensus, and (iii) focusing on enhancing domestic resource mobilisation
and capacity building in tax matters for countries in need». G7 Finance Ministers and Central
Bank Governors’ Communiqué, Stresa, 23-25 May 2024: 8 [URL: https://www.g7italy.it/wp-
content/uploads/Stresa-Communique-25-May-2024.pdf] (last access: 30 December 2024).

(37) Matonga, G. (2024).
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of risk derived from venturing blindfolded (specifically in case of developed States con-
cerned on how future decisions would be made) may lead all to bear the cost of inaction.
This Communiqué also highlighted the importance of domestic resource mobilization
and capacity building. Many countries agreed on that, but felt that these tools were not
enough. They think that «while we can make significant changes within our own coun-
tries, having a global architecture that supports these efforts would strengthen these
moves and greatly amplify their impact» (38) .

3. MAIN ISSUES DECIDED DURING THE SECOND SESSION

A “zero draft” for the ToR was released on 7 June 2024 by the Ad Hoc Committee’s
Bureau (39), requesting stakeholder feedback. This draft was revised and released in
mid-July. It was the basis for discussions at the Second Session of the Ad Hoc Commit-
tee from 29 July to 16 August 2024.

On 16 August 2024, the terms of reference were approved at the final meeting of the
Ad Hoc Committee, after three weeks of negotiations —formal, informal and informal
informal— to try to reach compromises at the UN headquarters in New York. The
document with the proposals formulated by the Chair to seek consensus did not achieve
tacit acceptance, because some States broke the silent procedure initiated on 14 August.
On the last day a vote was taken on several amendments, all of which were rejected.
It is worth highlighting the main critical points on which there was no agreement.
These were basically the following: participation and decision-making, consideration of
existing instruments, the need for action at the internal level, the form of expression of
commitments and the development of the protocols (number and subjects).

The United Kingdom, supported by Switzerland, argued that, as has been the case
with previous multilateral tax initiatives, the convention will only achieve its objective
if it has the broad support of the membership and allows for broad participation, and
therefore proposed that the terms of reference were amended to include a reference to
maximizing participation and confirming that decision making would be considered at
the organizational session. This oral amendment was not adopted, the result of the vote
being 50 in favor, 103 against, and 10 abstentions.

Canada, supported by Switzerland, insisted that the convention and protocols would
need to take proper account of existing instruments, standards and institutions to maxi-
mize synergies and complementarities, while minimizing redundancies and disruptions.
It would be necessary to address gaps and deficiencies in the international tax archi-

(38) Faccio, T. & Ghosh, J. (2024: 359).

(39) At its Organizational Session, the Committee elected its Chair, 18 Vice-Chairs and Rap-
porteur. In advance of its Second Session, some Bureau members resigned in favor of other can-
didates from their region, in line with rotational arrangements within and between the Asia-Pa-
cific Group and the Group of Latin America and Caribbean Countries. At the Second Session, the
Committee held by-elections to fill the vacancies for the remaining term, newly electing 6 Vice-
Chairs and the Rapporteur [URL: https:/financing.desa.un.org/sites/default/files/2024-08/240729_
AHC%20Tax_Overview%200f%20Bureau__.pdf] (last access: 30 December 2024).
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tecture in a pragmatic and well-targeted manner. The reference to improving domestic
resource mobilization and the need to strengthen the domestic tax system and institu-
tional capacity to achieve sustainable development should be highlighted. There were
46 votes in favor, 103 against and 15 abstentions; so this amendment was not adopted.

Hungary, representing the European Union, also supported by Switzerland, made
three separate proposals to amend the text. None of them was accepted. The first added
that the framework convention should take into account not only the rights of taxpayers
but also safeguards, including the right to good administration, to be heard, to a remedy
and to a fair trial. The result was 50 votes in favor, 103 against and 11 abstentions.
The second amendment indicated that the commitments in the framework convention
should be high-level general and not prescriptive, as the wording presented was too
strong. There were 48 votes for, 106 votes against and 10 abstentions. Thirdly, the
representative proposed that the decision on the development of protocols and their
content should be taken by the intergovernmental negotiating committee to allow time
and space for elaboration, focusing the protocols on areas where there was broader
consensus. The result of this vote was 49 votes in favor, 103 against and 12 abstentions.

Nigeria, representing the African group (G77), argued: «the current text as drafted
while not perfect reflects a delicate balance of views of all delegations, the proposed
amendments if accepted would therefore undermine this balance and create a second-
tier framework convention that would not address the concerns of developing countries
and their ability to mobilize the required resources to finance their development and
achieve the SDGs. Additionally, these amendments do not align with the principles
we have collectively committed to and they risk the derailing the progress we have
made» (40).

(40) The 47 members of ATAF are taking the steps to get the necessary support in the ne-
gotiation, as shows their Declaration after their meeting in December: «15. Notant 'importance
de la voix de I’Afrique sur la scéne fiscale mondiale, les délégués ont discuté de la représentation
de 'ATAF dans I’élaboration des normes, en soulignant 'importance de maintenir I’élan de la dis-
cussion au sein des Nations Unies. Les délégués ont également exprimé la nécessité d’un soutien
continu dans la hiérarchisation des questions pour les pays en développement dans l’élaboration de
la Convention-cadre des Nations Unies et des deux premiers protocoles et ont encouragé les travaux
de 'ATAF dans la mise a jour et I'information des membres sur les développements. Les membres
ont été invités a veiller a ce quune équipe d’experts composée de personnes connaissant bien la
négociation des traités et les éléments de fond des deux protocoles soit constituée, dotée des res-
sources et mandatée pour aider les diplomates africains a New York a négocier la convention-cadre
et les deux premiers protocoles dont les négociations devraient se dérouler simultanément.

16. La réunion annuelle a instruit 'ATAF a continuer de soutenir les membres dans leur par-
ticipation a la négociation de la Convention-cadre des Nations Unies sur la coopération fiscale in-
ternationale. En outre, les délégués ont demandé que UATAF fournisse des orientations techniques
sur la taxation des services transfrontaliers en tant que premier protocole approuvé par la Con-
vention-cadre. Le Secrétariat de TATAF a également été prié de fournir des mises a jour réguliéres
sur les développements aux Nations Unies et ¢ 'OCDE afin de veiller a ce que les intéréts de tous
les membres soient pris en compte» [emphasis added]. Déclaration finale, Réunions Annuelles
de PATAF 2024, Théme: Préparer L’avenir: L’administration fiscale dans un paysage mondial
dynamique, Kigali Convention Centre, Rwand, 3 — 5 December 2024 [URL: https://irp.cdn-web-
site.com/a521d626/files/uploaded/D%C3%A9claration_finale_r%C3%A9unions_annuelles_de_l-
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The United States regretted that the fundamental principle that inclusive and effec-
tive international tax cooperation requires global buy-in had not been reflected, nor that
the intergovernmental negotiating committee (which will be better positioned to delimit
and analyze commitments and protocols of such ambiguous and ambitious scope) had
not been given more flexibility, nor had complementarity been valued. This represen-
tative warned of the risk of the project leading to greater fragmentation of the interna-
tional tax system.

The terms of reference presented (in draft A/AC295/2024/1.4 (41)) were put to a vote
with the following result: in favor 110 votes, against 8, abstentions 44.

Draft ToR a/AC.295/2024/L.4

AFGHANISTAN #EcAMEROON EJFINLAND HEruwaIr BENEPAL #ESAUDI ARABIA EJUKRAINE
E3ALBANIA =CANADA EIFRANCE HKYRGYZSTAN E3NETHERLANDS (KIN... FSENEGAL E3UNITED ARAB EMIR...
HALGERIA FCENTRALAFR REP....  GABON #Lao PDR SNEW ZEALAND SERBIA =UNITED KINGDOM

ANDORRA HcHap HcamBIA ESLaTviA EENICARAGUA FEESEYCHELLES S UNITED REP TANZA...
EEANGOLA HcHILE EJGEORGIA #HLEBANON EENIGER FESIERRA LEONE =UNITED STATES

ANTIGUA-BARBUDA EHCHINA E3GERMANY #LESOTHO EENIGERIA E3SINGAPORE #URUGUAY
E3ARGENTINA fEcoLomBIA FEEGHANA EJUIBERIA NORTH MACEDONIA E3SLOVAKIA #UZBEKISTAN

ARMENIA COMOROS EJGREECE Husya E3NORWAY E3sLOVENIA VANUATU
=AUSTRALIA HconGo GRENADA EJLIECHTENSTEIN Boman SOLOMON ISLANDS ~ VENEZUELA
E3AUSTRIA #EcosTa RICA EEGUATEMALA EJUTHUANIA EPaKISTAN HsomaLia HEVIET NAM
BEAZERBALAN B COTE D'IVOIRE EEGUINEA ELUXEMBOURG PALAU BESOUTH AFRICA #EYEMEN
fEBAHAMAS E3CROATIA FEGUINEA-BISSAU #MADAGASCAR EranamMA FESOUTH SUDAN #Ezamsia
EEBAHRAIN fcusa HHGUYANA MALAWI PAPUA NEW GUINEA E3SPAIN #2IMBABWE
FEBANGLADESH E3cyPRUS BHAm FEmaLarsia Eraracuay FESRI LANKA
#EBARBADOS E3CZECHIA FEHONDURAS #MALDIVES EEPERU #ESUDAN
EEBELARUS DEM PR OF KOREA  EJHUNGARY EMAL EEPHILIPPINES EESURINAME
EdBELGIUM HIDEM REP OF THEC...  ICELAND EdmALTA EdPOLAND E3SWEDEN
#EBELIZE E3DENMARK EBINDIA MARSHALL ISLANDS E3PORTUGAL EISWITZERLAND

BENIN HEpssouT FHiINDONESIA EMAURITANIA #aarar FESYRIAN ARAB REP...

BHUTAN DOMINICA FBIRAN (ISLAMIC REP... EEMAURITIUS =REP OF KOREA EBTAIKISTAN
EEBoLIVIA DOMINICAN REPUB... BBIRAQ #EMEXICO E3REP OF MOLDOVA  FETHAILAND
E3BOSNIA-HERZEGOVL... BSECUADOR EJIRELAND MICRONESIA (FS)  EIJROMANIA FETIMOR-LESTE
BEBOTSWANA HBEeGYPT =ISRAEL EIMONACO BERUSSIAN FEDERATI... fiTOGO
EEBRAZIL HREL SALVADOR EdimaLy FMoNGOLIA EERwANDA TONGA
SEBRUNEI DARUSSAL..  EQUATORIAL GUINEA BRIAMAICA EIMONTENEGRO BBSAINT KITTS-NEVIS  E3TRINIDAD-TOBAGO
E3BULGARIA ERERITREA =Iapan #morocco EESAINT LUCIA ETUNISIA
EEBURKINA FASO EJESTONIA ERIORDAN #MOZAMBIQUE BESAINT VINCENT-GR... BETURKMENISTAN
SBBURUNDI HBEswaTIN FEKAZAKHSTAN EMYANMAR SAMOA TUVALU
HEcaBO VERDE EEETHIOPIA EEKENYA Enamisia E35AN MARINO E3TURKIYE

CAMBODIA B KIRIBATI NAURU SAQ TOME-PRINCIPE FEUGANDA

H i eavour: 110 — noamstis

Source: UN Web TV.

There was no consensus on the terms of reference for a global tax treaty. Developing
countries largely supported it, but some industrialized nations expressed reservations
and Australia, Canada, Israel, Japan (42), New Zealand, Republic of Korea, United
Kingdom and the United States voted against it.

It is a real pity that even the fundamental skeleton on which the framework conven-
tion is to be built could not be approved by consensus, as difficult as it is to find a balance
of all delegations’ inputs and comments. What you say is as important as how you say
it. More diplomacy could have helped find a middle ground using less contentious words
and sentence constructions.

ATAF_2024_FR_%283%29.pdf] (last access: 30 December 2024).
(41) [URL: https://financing.desa.un.org/sites/default/files/2024-08/Chair%27s%20propos-
al%20draft%20ToR_L.4_15%20Aug%202024____.pdf] (last access: 30 December 2024).
(42) Japan surprisingly noted that the committee did not accept the idea to allow non state
jurisdictions to participate in the framework convention process.
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Due to time constraints, only a few States were able to give oral explanations of their
vote. The Chairman recalled the possibility of sending them in writing to be published
on the Ad Hoc Committee’s web page.

The representative of the United Kingdom, although disappointed in the lack
of willingness to reflect some principles expressed as important by delegations even
in a high-level manner, said that they would take a constructive approach to future
negotiations and simultaneously voice concerns where there might be risks to the
ultimate aims of the Framework Convention.

The representative of Hungary made a statement on behalf of the European Union
and its Member States. The Candidate Countries North Macedonia, Montenegro, Alba-
nia, Ukraine, the Republic of Moldova, Bosnia and Herzegovina and Georgia aligned
themselves with it (43). They believed that the proceedings of this Committee had not
fully achieved the levels of transparency and common understanding necessary for open
and effective negotiations in view of reaching consensus. They regretted that the final
terms of reference did not adequately reflect their key points of concern. Notwithstan-
ding this, they remained committed to engaging constructively in the following work
towards jointly delivering on a Framework Convention and related protocols that ensu-
res the broadest possible support coverage and effective implementation

The representative of Switzerland felt that these terms of reference were not balan-
ced in absence of a decision process on the basis of broad consensus and complementari-
ty and alerted that a fragmented international tax architecture would be detrimental to
developing and developed countries alike. In such a situation, neither inclusiveness nor
effectiveness could be achieved.

The representative of Australia, New Zealand and Canada mentioned that they were
pleased that the terms of reference recognized the need for international tax cooperation
efforts to be aligned with international human rights law (44). Norway welcomed the
reference to human rights as well, and that proposals for early protocols on environmen-
tal taxation and high net worth individuals were included, but showed disappointment
in that the suggestions to strengthen coordination with existing processes were not ad-
equately reflected.

The representative of Israel raised concerns about the need for greater flexibility in
the prescriptive nature, in the articulation of the principle of optionality (insufficiently
clear in relation to the protocols), in the time allocated for thorough scoping and analysis
before any decision on protocol developments, in the efforts to achieve consensus with
explicit and inclusive mechanisms for decision-making (45), and the necessity of

(43) For more details of EoV, see [URL: https:/financing.desa.un.org/sites/default/
files/2024-08/Hungary%200n%20behalf%20the%20MS%200f%20the%20EU%20E0V_16%20Aug.
pdf] (last access: 30 December 2024).

(44) Chile was also deeply gratified to see that human rights had been included in the terms
of reference, because a focus that incorporates human rights is indispensable to guarantee that
taxation policies do not perpetuate inequalities but rather promote sustainable and equitable de-
velopment for all.

(45) Similarly, Liechtenstein stated that consensus-based decisions is the basis for a stable
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recognizing existing tax work outside the UN system to leverage existing tools, expertise
and complementarities. A meaningful tool to address the needs of the global community
could be achieved only through the broadest support of all members.

The representative of Nigeria stated that, after the voices of developing countries (es-
pecially from Africa) had been sidelined in past global tax deliberations (46), the UN led
process would bring all nations to the table as equals. He said that «The future belongs
to those who choose cooperation over division and dialogue over discord». He called on
those who had remained on the margins hesitant to join this process: «your perspec-
tives are valuable, and your participation is important. Join us as we move forward
together». The African group believes that the Convention should not be subsidiary to
any other ongoing or past international tax reform process that might limit its scope,
so developing countries «preferred to give the negotiating committee as much guidance
as possible, likely fearing that if the ToR contained broad, unspecific language, it could
weaken the operational force of the Convention and sideline their priority areas» (47).
On the contrary, «developed countries wanted the ToR to provide broad, high-level, and
non-prescriptive language to ostensibly allow the negotiating committee to have mini-
mal restrictions in designing the Convention». To what extent are the existing terms of
reference guiding the future negotiating Committee without unduly limiting its flexibil-
ity? Moreover, considering that previous drafts had described the Convention as «con-
tributing» to the ongoing «system of governance», but the final text explicitly states that
the Convention will «establish [...] an international tax systemy.

The representative of the United Nations Department of Economic and Social Affairs
underlined the importance of the work of this Ad Hoc Committee to the implementation of
the Sustainable Development Goals in connection with the 4% International Conference
on Financing for Development: «our journey to develop international tax rules that
respond to the needs, priorities and capacities of all countries is just beginning». The
UN News announced, «a blueprint for a new universal tax accord that represents an
historic step towards changing the financial landscape». It stressed that «more inclusive

global tax framework, and this guiding principle and a proper guidance on decision making pro-
cesses had not been included. As highlighted by Singapore, the consensus-based decision-making
modality is paramount for a truly inclusive and effective framework convention, tax rules decided
by a simple majority would not result in broad adoption and may lead to fragmentation of the in-
ternational tax landscape.

(46) «How did the OECD move from recommending standards to setting up policies for
countries around the world? What did really change in the decision-making process of international
taxation? Probably nothing, except for one small thing, that is, the existence of alternatives or
counterbalances in the dynamics of power at the international tax level. In other words, the
OECD monopolistic position was simply reinforced during the last decade —from BEPS to the
two-pillars approach— with almost no friction or counterbalances. In other words, suddenly the
OECD became an international tax rule maker simply because the rest of the world allowed it.
[...] Some may validly argue that using well-settled international organisation such as the UN for
this purpose may generate a nil impact and be seen as a simple swap in the current hegemony of
the international tax debate in the hands of the OECD. To a certain extent, this is true». Parada,
L. (2024: 3).

(47) Mataba, K. (2024).
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and effective international tax cooperation is critical in enabling countries to respond
to existing tax-related challenges, from digitalization to global operations of large
multinational enterprises, as well as to mobilize domestic resources and use tax policy
for sustainable development», it «is expected to generate significant additional tax
revenues for many countries, especially those in the Global South» (48).

4. NEXT STEPS

The terms of reference adopted by the Ad Hoc Committee were submitted to the UN
General Assembly during its 79" session — taking place from 10 to 24 September 2024
in New York. Eventually, the negotiating committee would be expected to submit a final
text to the General Assembly for its consideration at the 82" session. This means that
193 UN Member States could be voting on a UN global tax treaty in late 2027. If adopted
by the General Assembly by a two-thirds majority, this Framework Convention would
then be opened for signature and ratification to all UN member jurisdictions.

The Second Committee (Economic and Financial) in its 79 session voted on the text
titled «Promotion of inclusive and effective international tax cooperation at the United
Nations» (document A/C.2/79/L.8/Rev.1), which contained a statement of program
budget implications (document A/C.2/79/1..58), taking up international tax cooperation.
On the 27" of November 2024 the Committee approved this revised draft resolution
in a recorded vote of 125 in favor to 9 against (Argentina, Australia, Canada, Israel,
Japan, New Zealand, Republic of Korea, United Kingdom, United States), with 46
abstentions (49).

It decided that the intergovernmental negotiating committee shall convene an or-
ganizational session in New York from 3 to 6 February 2025 «to address and conclude
organizational matters, including decision-making rules of the committee, and decide on
the subject of the second early protocol, which shall be drawn from the list of specific pri-
ority areas set out in the terms of reference» [emphasis added]. This intergovernmental
negotiating committee shall meet in 2025, 2026 and 2027 for at least three substantive
sessions per year, in New York and at other United Nations locations, including Nairobi,
of a duration of no more than 10 working days per session, and may convene additional
sessions as necessary. Its Bureau shall consist of a Chair, 18 Vice-Chairs and a Rap-
porteur, elected on the basis of equitable geographical representation and taking into
account gender balance.

In paragraph 9 of this text it is explicitly recognized that «troughout its work, the
intergovernmental negotiating committee should take into consideration the work of
other relevant forums, potential synergies and the existing tools, strengths, expertise

(48) Travers, E. (2024).

(49) Seventy-ninth Session, 26" meeting (AM) GA/EF/3614, 27 November 2024, Concluding
Its Session, Second Committee Approves 4 Resolutions, 2 Decisions, including Texts on Tax Coop-
eration, Affordable Energy Access [URL: https://www.un.org/en/desa/key-topics/financing-sustain-
able-development] and [https://press.un.org/en/2024/gaef3614.doc.htm] (last access: 30 December
2024).
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and complementarities available in the multiple institutions involved in tax cooperation
at the international, regional and local levels». This would include the work of the
Organisation for Economic Co-operation and Development, the International Monetary
Fund and the World Bank Group, that are already strengthening their collaboration
with the United Nations on domestic resource mobilization through the Platform for
Collaboration on Tax (50). In paragraph 13, it additionally encourages «Member States
and other relevant stakeholders in a position to do so to assist in ensuring the full and
effective participation of developing countries, including in particular the least developed
countries, in the negotiation of the framework convention, including by covering travel
and local expenses and through capacity-building».

The approved text starts recognizing «the importance and benefit of developing a
United Nations Framework Convention on International Tax Cooperation that would
receive broad support» [emphasis added], and in its paragraph 7 stresses «that Mem-
ber States should be fully engaged in the negotiation of the framework convention and
endeavour to ensure continuity in their representation» [emphasis added]. However,
the results of the votes on operative paragraphs 2 and 5 (51) shown that this aim is not
completely achieved, and this could harm the future process.

Hungary’s delegate, speaking for the European Union in its capacity as observer, had
asked for clarification, as paragraph 2 made «no reference to the principle that broad
consensus-based decision-making is crucial to a successful process». Nigeria’s delegate,
speaking for the Arab Group, had said «the adoption of the terms of reference is essen-
tial, as they reflected consensus reached during the Ad Hoc Committee’s work, balanc-
ing the perspectives of all Member States. Reopening this issue now risks undermining
that consensus and delaying the process unnecessarily». But was the consensus reached
enough (52) to ensure a broad support and a subsequent full engagement in the ne-
gotiations? The representative said «the text adopts the terms of reference that 48

(50) [URL: https://www.tax-platform.org/] (last access: 30 December 2024).

(51) The Committee decided to retain the following: «2. Decides to adopt the terms of reference
for a United Nations Framework Convention on International Tax Cooperation as contained in
annex I to the report on the second session of the Ad Hoc Committee; A/79/333, annex 1» in a
recorded vote of 119 in favor to 48 against, with 5 abstentions (Tirkiye, United Arab Emirates,
Iceland, Mexico, Norway); «5. Decides that the intergovernmental negotiating committee shall
convene an organizational session in New York from 3 to 6 February 2025 to address and conclude
organizational matters, including decision-making rules of the committee, and decide on the
subject of the second early protocol, which shall be drawn from the list of specific priority areas set
out in the terms of reference» in a recorded vote of 121 in favour to 47 against, with 5 abstentions
(Mexico, Iceland, United Arab Emirates, United Kingdom, Tiirkiye).

(52) The United Kingdom’s delegate recalled that in July her delegation made six proposals
for changes to the zero draft of the terms of reference, none of which were reflected in the final
text. New Zealand’s delegate, speaking also for Australia and Canada, expressed regret that the
resolution makes no mention of consensus. Lichtenstein’s representative did not support the draft
«as the framework convention on taxation lacked consensus based on common decisions». While
voting in favour, Singapore’s delegate still voiced concern, noting that «a decision-making modality
that garners collective agreement will produce solutions that are more effective in addressing the
challenges that developing countries are facingy.
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Member States did not support». «As the text further does not decide the modalities
of how decisions are made, he called on Member States to vote against it». According
to Nigeria’s delegate, speaking for the African Group, the resolution represents «the
culmination of months of negotiations and reflects a balanced approach to advancing
fairness, equity and inclusivity in global tax cooperation. Voting against it risks under-
mining the principles of multilateralism and disregarding the unique challenges faced
by developing countries». Anyway, the representative of the European Union pointed
out that «the last three years marked records in the number of silence procedures being
broken» with 2024 being quite exceptional in that regard. If the resolution approved is to
«provide important guidance on how to collectively turbocharge efforts to implement the
2030 Agenda», noting «the need for further efforts to bring countries together for ambi-
tious reforms that deliver affordable, long term and predictable financing at scale» (53),
a frank and open discussion on the issue of trust in the negotiations will still be a must
to help the intergovernmental negotiating committee to complete its work and submit
the final text of the framework convention and of the two early protocols to the Gener-
al Assembly for its consideration in the first quarter of its 82" session. The outcome of
the Fourth International Conference on Financing for Development, to be held from 30
June to 3 July 2025, in Seville will surely influence the discussions on the item entitled
«Macroeconomic policy questions», the sub-item entitled «Promotion of inclusive and ef-
fective international tax cooperation at the United Nations», included in the provisional
agenda of the 80™ session.

5. FINAL REMARKS

Is this a mirage? Is some sort of tax cooperation washing happening? (54) Some say
that the current process may serve the purpose of giving developing countries a sense of
increased participation in global tax policy formulation without providing any real par-
ticipation in actual decision-making. They note that the economic reliance of most devel-
oping countries on the developed world and powerful multinationals may be exploited to
defeat any true democratization of international tax law and policy formulation at the
UN. Others believe that the new Convention will offer a platform to rework the current
defective international tax rules towards more comprehensive solutions and thereby
generate a bigger tax pie to be shared among countries (55).

All in all, it looks like the old-fashioned vision of a Treasury just focused on increas-
ing its revenue collection (over the rest), prioritizing this objective over other extra-fis-
cal (non-revenue) goals, continues to prevail. The role of social and solidarity economy
has been ignored so far (56), although generic provisions on sustainability could lay a

(53) Navid Hanif, Assistant Secretary-General for Economic Development in the Department
of Economic and Social Affairs, speaking on behalf of Li Junhua, United Nations Under-Secre-
tary-General for Economic and Social Affairs.

(54) Grau Ruiz, M. A. (2024c¢).

(565) Faccio, T. & Ghosh, J. (2024: 360).

(56) See Professor Grau’s input [URL: https:/financing.desa.un.org/sites/default/files/2024-03/
Grau%20Ruiz%2C%20Maria%20Amparo_Input_ AHC%20Tax%20%5BENG%5D.pdf] (last access:
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foundation to pay attention to the numerous minor agents which contribute enormous-
ly in terms of sustainability everywhere (and even more in developing countries) (57).
Undoubtedly, the approved text reads: «10. The framework convention should include
commitments to achieve its objectives. Commitments on the following subjects, inter
alia, should be: [...] c. international tax cooperation approaches that will contribute to
the achievement of sustainable development in its three dimensions, economic, social
and environmental, in a balanced and integrated manner». Environmental protection is
expressly foreseen as a possible protocol in the final text, and the mandate explicitly re-
quires consideration of work from other forums, which should allow for climate-related
issues to remain on the agenda and consider social economy as well (58).

On the 13™ of September 2024 the Secretary-General transmitted to the General
Assembly (59) the report on Promoting the social and solidarity economy for sustainable
development, prepared by the Secretariat of the United Nations Conference on Trade
and Development. It acknowledges that «Business laws often do not accommodate
the unique structures and objectives of social and solidarity economy entities, and
financial and fiscal systems are typically not adapted to the specificities of this type
of economy. Conducive frameworks help legitimize entities by creating a supportive
operational environment and ecosystem that caters to the unique needs of social and
solidarity economy entities, supporting their development in line with their values and
principles while facilitating their linkages with other enterprises. In addition, conducive
frameworks ensure such entities can sustain operations and scale up effectively by
favouring their resilience and enabling access to financial and non-financial services,
thereby enhancing their overall sustainability and contribution» (paragraph 13) (60).

30 December 2024).

(57) Grau Ruiz, M. A. (2024a).

(58) «Furthermore, it opens the possibility for the prioritization of work on environmental
challenges through the early protocols, which should give the negotiating committee a sufficient
mandate to address climate-related tax measures». Mataba, K. (2024). This is not the case for co-
operatives and social enterprises, but a protocol could still include them.

(59) In the Seventy-ninth UNGA Session this was under agenda item 18 (k) Sustainable de-
velopment.

(60) «Various countries have implemented fiscal incentives to support the social and solidarity
economy. Under the 2013 Framework Law on Social Economy. Portugal provides favourable
fiscal status and specific tax regimes for cooperatives, and additional benefits for recognized
associations and foundations. France has created provisions such as a tax reduction for investors
in social enterprises, which was raised to 25 per cent in 2024, and has granted tax incentives
to “commercial enterprises of social benefit” since 2014. Proposed tax reforms in Italy would
include increased benefits for entities utilizing volunteer services and offering free community
benefits, and historically cooperatives have enjoyed tax advantages for profits put into assets.
Bulgaria offers tax exemptions on reinvested profits and reductions on property taxes, while
Cabo Verde exempts social and solidarity economy entities from certain taxes and offers reduced
rates. Cameroon provides reduced corporate taxes for community-benefiting social and solidarity
economy organizations. Costa Rica offers tax relief on profits used for social reinvestment as well
as reduced value-added tax rates. [...] In Quebec, a tax-relief scheme is provided for investments
in cooperatives through the Cooperative Investment Plan Act. In Thailand, registered social
enterprises can benefit from tax and duty benefits. These measures ensure entities have better
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Therefore, an inclusive and effective international tax cooperation should be adapted
to the specificities of this type of economy as well. The UNGA Resolution 79/213 on
«Promoting the social and solidarity economy for sustainable development» adopted
by the General Assembly on 19 December 2024 (A/RES/79/213) clearly reads that it
«1. Encourages Member States to promote and implement national, local and regional
strategies, policies and programmes for supporting and enhancing the social and
solidarity economy as a possible model for sustainable economic and social development,
taking into account national circumstances, plans and priorities by, inter alia, developing
specific legal frameworks for the social and solidarity economy, where appropriate,
which consider the needs of its workers and entities, making visible, where feasible, the
contribution of the social and solidarity economy in the compilation of national statistics
and providing fiscal and public procurement incentives, acknowledging the social and
solidarity economy in education curricula and capacity-building and research initiatives
and reinforcing entrepreneurship and business support, including by facilitating
access for social and solidarity economy entities to financial services and funding, and
capacity-building, and encourages the participation of social and solidarity economy
actors, including through consultative dialogue, in the policymaking process and policy
implementation» [emphasis added].

When facing the current movement reminiscent of tectonic plates, it would be wise
for stakeholders to engage with policymakers (61) to ensure certainty and a fair balance
between taxpayer and government rights and obligations; particularly because «the ToR
understands that there are two critical sets of expectations, those of the taxpayer and
the government, and that governments are entitled to tools to enforce the rules under-
pinning their rights, just as companies are» (62).

Human rights may «offer a benchmark by which to assess international financial
architecture in general and international tax systems in particular» (63). UN member
States are bound by obligations set out in their human rights treaties and have several
duties: to mobilize maximum available resources towards realizing human rights, to
cooperate internationally, to realize human rights beyond their borders with the aim

financial sustainability and reward them for their contribution to socioeconomic goals» (paragraph
21).

(61) Companies should monitor ongoing developments with respect to the Framework Con-
vention and the protocols that are contemplated. Given the significant potential implications for
the international tax landscape going forward, companies may want to engage with policymakers
in relevant jurisdictions to share their perspectives». EY (2024).

(62) The addition in the final text of «ensur[ing] certainty for both taxpayers and govern-
ments» has been explained as «a critical addition to the balance between taxpayer and government
rights and obligations. It seeks to untie the hands of governments when faced with taxpayers prac-
ticing tax base erosion and profit shifting, as well as other decisions that can significantly impact
the expected revenue base of the government». Mataba, K. (2024).

(63) The Center for Economic and Social Rights explained these duties in its input. One re-
cent study found that countries are losing $480billion dollars a year due to tax abuse. The brunt
of that harm is falling on lower-income countries, whose tax losses equate to roughly 49% of their
public health budgets (compared to just 9% in higher-income countries). Forgette, M. & Palak, P.
(2024).
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—among others— of creating a fair and transparent international tax system. Despite
the incredible debate to try to ignore them at this stage, finally the terms of reference
contain Principle 9, that reads — the efforts to achieve the objectives of the framework
convention should therefore: c. in the pursuit of international tax cooperation be aligned
with States’ obligations under international human rights law».

Will all the member States be able to find common ground at a later stage? Until
now, divergent interests between developed and developing countries have heavily
influenced the discussions. In the future, both could get more or less of something
instead of another and play with timing. There is no longer room for the chicken-and-
egg dilemma regarding the Framework Convention and its protocols. Even if a win-win
solution cannot be found, aiming for a wise agreement is better for both sides than
the alternative (64). Let us think of the divergent, convergent, and transform plate
boundaries in tectonic movements.

A common mindset for universal concerns might be growing to protect common goods.

The Resolution adopted by the General Assembly on 22 September 2024 has an elo-
quent title: The Pact for the Future (65). It comprises Action 4 that reads: «We will close
the Sustainable Development Goal financing gap in developing countries». Some of the
decisions taken for that purpose deserve to be highlighted (66).

First, as it is clearly stated in paragraph 23, letter (i): «Promote inclusive and ef-
fective international tax cooperation, which contributes significantly to national ef-
forts to achieve the Sustainable Development Goals, as it enables countries to effec-
tively mobilize their domestic resources, and stress that the current international tax
governance structures need improvements. We are committed to strengthening the
inclusiveness and effectiveness of tax cooperation at the United Nations, while taking
into consideration the work of other relevant forums and institutions, and will continue
to engage constructively in the process towards developing a United Nations framework
convention on international tax cooperation» [emphasis added].

(64) Fisher, R. et al. (2011: xii).

(65) Resolution adopted by the General Assembly on 22 September 2024, A/RES/79/1. This
topic was included under Agenda item 123: Strengthening of the United Nations system during
the Seventy-ninth session.

(66) «23. We are deeply concerned by the growing Sustainable Development Goal financing
gap facing developing countries. We must close this gap to prevent a lasting sustainable develop-
ment divide, widening inequality within and between countries and a further erosion of trust in
international relations and the multilateral system. We note ongoing efforts to address the financ-
ing gap, including through the Secretary - General’s proposal for a Sustainable Development Goal
stimulus. We decide to: [...] (k) Support developing countries to catalyse increased private sector
investment in sustainable development, including by promoting inclusive and innovative finance
mechanisms and partnerships and by creating a more enabling domestic and international regula-
tory and investment environment, and through the catalytic use of public financing; [...] (m) Secure
an ambitious outcome at the Fourth International Conference on Financing for Development in
2025 to close the Sustainable Development Goal financing gap and accelerate the implementation
of the 2030 Agenda and the achievement of the Sustainable Development Goals».
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This shows that some balance has been sought among the positions previously ex-
plained. The constructive engagement towards the Framework Convention still offers
some hope in this process, and brings in a dose of reality when considering the work of
other relevant forums and institutions, because it will not land on a vacuum.

This paragraph in the Pact for the Future aligns with the main sensitivities exposed
during the negotiation of the terms of reference: those of capacity building for revenue
rising purposes and those addressing wider non-revenue goals (serving to the ESG ap-
proach). It does so in «(f) Create a more enabling environment at the global, region-
al and national levels to increase the mobilization of domestic resources and enhance
the capacities, institutions and systems of developing countries at all levels to achieve
this goal, including through international support, to increase investment in sustain-
able development»; and immediately with «(g) Implement effective economic, social and
environmental policies and ensure good governance and transparent institutions to ad-
vance sustainable development» [emphasis added].

In addition, other important topics that were discussed by the Ad Hoc Committee
merit special mention here as well: «(h) Strengthen ongoing efforts to prevent and com-
bat illicit financial flows, corruption, money-laundering and tax evasion, eliminate safe
havens and recover and return assets derived from illicit activities; (j) Explore options
for international cooperation on the taxation of high-net- worth individuals in the appro-
priate forums». [emphasis added].

In the Resolution 79/235, of 24 December 2024, on the Promotion of inclusive and
effective international tax cooperation at the United Nations, the General Assembly has
decided to adopt the terms of reference for a United Nations Framework Convention
on International Tax Cooperation; and to establish a Member State-led, open-ended
intergovernmental negotiating committee for the purpose of drafting the United
Nations Framework Convention on International Tax Cooperation and two early
protocols simultaneously (whose final text is to be submitted in the first quarter of the
eighty-second session). It has explicitly recognized that this committee should take into
consideration the work of other relevant forums, potential synergies and the existing
tools, strengths, expertise and complementarities available in the multiple institutions
involved in tax cooperation at the international, regional and local levels. It has also
encouraged international organizations, civil society and other relevant stakeholders to
contribute to the work of the intergovernmental negotiating committee in accordance
with established practices.
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